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MVEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion for summary judgnent, pursuant to Rule 121.
Al'l section references are to the Internal Revenue Code, as
anmended, and all Rule references are to the Tax Court Rul es of

Practice and Procedur e.
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Backqgr ound?

Petitioners are husband and wife. At the tine of the filing
of the petition, petitioners resided in Las Vegas, Nevada.

On or about May 12, 1998, petitioners filed a 1997 Form
1040, U.S. Individual Incone Tax Return (tax return), reporting
zero gross inconme for the 1997 tax year. Wth the tax return,
petitioners submtted a 1997 Form 1099-R, Distributions from
Pensions, Annuities, Retirenment or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., and a 1997 Form W2, Wage and Tax
Statenment. The Form 1099-R reported a gross distribution from
E.|. Dupont Pension Fund of $27,504, and the Form W2 reported
conpensation fromE. |. Dupont De Nenours and Co. of $342.
Petitioners also submtted with the tax return a docunent making
the follow ng assertions: (1) The Internal Revenue Code does not

establish an incone tax liability; (2) the tax return is not

1Stipul ations of fact signed by petitioners’ fornmer counsel
on Feb. 13, 2004, were submtted by respondent as an exhibit to
the instant notion for summary judgnent. |In their response to
the notion, petitioners stated:

Due to the unconpl eted process regarding the
stipulations, and since there are inadvertent errors in
the list that has been signed by both counsels,
petitioners respectfully request perm ssion to wthdraw
all stipulations attached to respondent’s notion for
summary judgnent.

Because the foregoing stipulations of fact have not been filed
with this Court pursuant to Rule 91, we do not consider
petitioners’ request for wthdrawal and we do not consider the
stipulations of fact contained in the exhibit.
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being filed voluntarily but out of fear of illegal governnental
prosecution; (3) the “Privacy Act Notice” contained in the Form
1040 bookl et infornmed petitioners that they are not required to
file areturn; (4) laws requiring taxpayers to provide
information to the Federal Governnent violate taxpayers’ Fifth
Amendnent rights; (5) courts have held that a Form 1040 with
zeros inserted in the spaces provided qualifies as a tax return;
(6) petitioners had zero income according to the Suprene Court’s
definition of income; (7) petitioners’ 1997 tax return does not
constitute a “frivolous” return for purposes of section 6702; and
(8) no statute allows the IRS to change petitioners’ tax return.

On August 13, 1998, respondent namiled a statutory notice of
deficiency to petitioners. 1In the notice, respondent determ ned
a corrected taxable incone of $1, 088,854, a deficiency of
$408, 247, a section 6651(a)(1) failure-to-file addition to tax of
$40, 824. 70, and a section 6662 accuracy-rel ated penalty of
$81,649. Petitioners received the notice but did not file a
petition with this Court for a redeterm nation of the deficiency
pursuant to section 6213. Consequently, respondent issued a
Final Notice--Notice of Intent to Levy and Notice of Your R ght
to a Hearing, informng petitioners of respondent’s intent to
| evy and of petitioners’ right to a hearing before respondent’s

Appeal s Ofice pursuant to section 6330. In response,
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petitioners tinely filed a Form 12153, Request for a Collection
Due Process Hearing.

On March 19, 2003, petitioners attended a section 6330
hearing with Appeals Oficer Mchael A Freitag, who had no prior
i nvol venment with respect to petitioners’ unpaid tax for 1997.
Respondent had denied petitioners’ request to record the hearing.
Appeals Oficer Freitag provided petitioners wwth a Form 2866,
Certificate of Oficial Record, and a Form 4340, Certificate of
Assessnents, Paynments, and Qther Specified Matters. The Form
4340 certified a deficiency of $408, 247, a section 6651(a)(1)
failure-to-file addition to tax of $40,824.70, and a section 6662
accuracy-rel ated penalty of $81,649. The Form 4340 certified
t hat respondent assessed the foregoi ng anounts and issued a
“statutory notice of bal ance due” on February 7, 2000. The Form
4340 further certified that respondent issued a “notice of
bal ance due” on May 21, 2001 and a “statutory notice of intent to
| evy” on June 25, 2001. Respondent’s Supervisory |Investigative
Anal yst Lee Hansen signed the Form 4340 on February 7, 2003.
Appeals Oficer Freitag al so provided petitioners with the
fol |l om ng docunents:

(1) A menorandum i ssued by respondent on May 2, 2002,
stating that respondent will not permt audi o and stenographic

recordi ngs of hearings before respondent’s Appeals Ofice;
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(2) a copy of Pierson v. Conm ssioner, 115 T.C 576 (2000);

(3) respondent’s publication entitled “Wiy | Have to Pay
Taxes”;

(4) respondent’s publication entitled “The Truth About
Frivol ous Tax Argunents”;

(5) a list of Internal Revenue Code sections; and

(6) a copy of a news release fromthe Justice Departnent
asking the court to stop pronpters of abusive tax schenes.
Petitioners submtted a joint affidavit that contained a record
of their contacts with respondent and made various contentions.?
At the hearing, petitioners were provided an opportunity to but
did not submt a viable collection alternative, such as an
i nstal l ment agreenent or an offer in conprom se.

On April 8, 2003, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330, determ ning that the proposed | evy action was
appropriate. Before issuing the notice of determ nation, Appeals
O ficer Freitag reviewed respondent’s records for petitioners’
1997 tax year, including the Form 4340.

Petitioners tinely filed in this Court a petition for lien
or levy action, contending, inter alia, that (1) the Appeals

O fice did not consider petitioners’ allegations of

2The foregoing contentions include the following: “To the
best of ny know edge, | amnot, nor have | ever been, statutorily
liable or made |iable for any tax pursuant to 26 USC.”
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irregularities in the assessnent procedure, (2) the Form 4340
relied upon by the Appeals O fice is contradicted by respondent’s
records and was not prepared in accordance with Internal Revenue
Manual instructions, (3) respondent did not issue a notice and
demand in conpliance with section 6303, and (4) respondent
i nproperly denied petitioners’ request to record the section 6330
heari ng. Respondent filed a notion for sunmmary judgnment on Apri
1, 2004.

Di scussi on

The purpose of sunmary judgnment is to expedite litigation

and avoid the expense of unnecessary trials. Fla. Peach Corp. v.

Comm ssioner, 90 T.C. 678, 681 (1988). A notion for summary

j udgnent nmay be granted where there is no dispute as to a
material fact and a decision may be rendered as a matter of |aw.
See Rule 121(a) and (b).® The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences are viewed in a |ight nost favorable to the

nonnovi ng party. Craig v. Conm ssioner, 119 T.C 252, 260

(2002); Dahlstromyv. Conmm ssioner, 85 T.C 812, 821 (1985);

SRul e 121(b) provides:

A decision shall thereafter be rendered if the

pl eadi ngs, answers to interrogatories, depositions,
adm ssions, and any other acceptable material s,
together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law * * *
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Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982). The party

opposi ng summary judgnent nust set forth specific facts which
show t hat a question of genuine material fact exists and may not
rely nerely on allegations or denials in the pleadings. See

G ant Creek Water Wrks, Ltd. v. Commi ssioner, 91 T.C. 322, 325

(1988); Casanova Co. v. Conm ssioner, 87 T.C 214, 217 (1986).

Section 6330 provides that no | evy may be nmade on any
property or right to property of a person unless the Secretary
first notifies the person in witing of the right to a hearing
before the Appeals Ofice.* Section 6330(c)(1) provides that the
Appeal s officer nust verify at the hearing that applicable | aws

and adm ni strative procedures have been followed.® The Appeals

4SEC. 6330. NOTI CE AND OPPORTUNI TY FOR HEARI NG BEFORE LEVY.
(a) Requirenment of Notice Before Levy.--

(1) In general.--No |levy may be nmade on any
property or right to property of any person unless the
Secretary has notified such person in witing of their
right to a hearing under this section before such |evy
is mde. * * *

* * * * * * *

(b) Right to Fair Hearing.--

(1) I'n general.--1f the person requests a hearing
* * *  such hearing shall be held by the Internal
Revenue Service Ofice of Appeals.

5Sec. 6330(c) (1) provides:
(1) Requirenent of investigation.--The appeal s

of ficer shall at the hearing obtain verification from
(continued. . .)
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Oficer my rely on a Form 4340 for purposes of conplying with

section 6330(c)(1). Nestor v. Conmm ssioner, 118 T.C. 162, 166

(2002). At the hearing, the person may raise any relevant issue
relating to the unpaid tax or the proposed | evy, including
appropriate spousal defenses, challenges to the appropri ateness
of collection actions, and collection alternatives. Sec.
6330(c)(2)(A). However, the person may chal |l enge the existence
or amount of the underlying tax liability only if the person did
not receive any statutory notice of deficiency for the tax
liability or did not otherw se have an opportunity to dispute the

tax liability. Sec. 6330(c)(2)(B);® Sego v. Conm ssioner, 114

T.C. 604, 610 (2000).

Petitioners received a statutory notice of deficiency.
Consequent |y, section 6330(c)(2)(B) precluded petitioners from
chal l enging the underlying tax liability at the section 6330

hearing. Accordingly, we review the adm nistrative determ nation

5(...continued)
the Secretary that the requirenents of any applicable
| aw or adm nistrative procedure have been net.

6Sec. 6330(c)(2)(B) provides:

(B) Underlying liability.--The person may al so raise at
t he hearing challenges to the existence or anmount of the
underlying tax liability for any tax period if the person
did not receive any statutory notice of deficiency for such
tax liability or did not otherw se have an opportunity to
di spute such tax liability.
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for abuse of discretion. See Goza v. Conm ssioner, 114 T.C 176,

181-182 (2000); Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

The record establishes that the Appeals Ofice properly
verified that all applicable |aws and adm ni strative procedures
were followed. Appeals Oficer Freitag had no prior invol venent
with respect to the unpaid tax liabilities before the section
6330 hearing. The Form 4340 shows that proper assessnents were
made and that requisite notices had been sent to petitioners.
Petitioners raised no viable clains of procedural irregularities,’
and respondent properly relied on the Form 4340 during the

adm ni strative process. See Nestor v. Conmm ssioner, supra.

Petitioners were given the opportunity to but did not discuss
collection alternatives at the sec. 6330 hearing.

Petitioners’ contentions are frivolous and groundl ess and
wll not be refuted with copious citation and extended

di scussion.® See WIlians v. Conmi ssioner, 114 T.C. 136, 138-139

'Petitioners’ request to record the sec. 6330 hearing is
di scussed bel ow.

8Petitioners’ contentions are substantially simlar to
contentions raised by the taxpayer in Hland v. Conmm ssioner,
T.C. Meno. 2004-225 (“Taxpayer’s conplaints with respect to the
adm ni strative proceedings included the following: No legitimte
heari ng under sec. 6330 ever took place; taxpayer was denied the
opportunity to raise issues he deened “relevant” (e.g., the
“exi stence” of the underlying tax liability); and cited
docunent ati on had not been produced and/or addressed (e.qg.,
record of the assessnents, statutory notice and demand for
paynment, any “valid notice of deficiency”, and verification from
the Secretary that all applicable requirenents were net))”. In

(continued. . .)
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(2000) (citing Crain v. Conmm ssioner, 737 F.2d 1417, 1417 (5th

Cr. 1984)). Consequently, although respondent inproperly
deni ed petitioners’ request to record the section 6330 hearing,
see sec. 7521(a)(1), we conclude that (1) it is unnecessary and
woul d not be productive to remand the instant case to the Appeals
O fice for another section 6330 hearing in order to allow
petitioners to make an audio recording and (2) it is unnecessary
and i nappropriate under the circunstances of the instant case to

reject respondent’s determ nation, see Keene v. Conmm ssioner, 121

T.C. 8, 19-20 (2003); Lunsford v. Comm ssioner, 117 T.C 183, 189

(2001); Kenper v. Conm ssioner, T.C Meno 2003-195.

Section 6673(a)(1l) authorizes this Court to require a
t axpayer to pay a penalty not in excess of $25,000 whenever the
t axpayer’s position is frivolous or groundless or the taxpayer
has instituted or pursued the proceeding primarily for del ay.
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.
(a) Tax Court Proceedings. --
(1) Procedures instituted primarily for
del ay, etc.--Wenever it appears to the Tax Court
t hat —-
(A) proceedings before it have been

instituted or maintai ned by the taxpayer
primarily for del ay,

8. ..continued)
H | and, we held that the contentions raised by the taxpayer were
frivol ous and/ or groundl ess, and we inposed a penalty pursuant to
sec. 6673.
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(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(C the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,

the Tax Court, in its decision, may require the

taxpayer to pay to the United States a penalty not in

excess of $25, 000.

The record denonstrates that petitioners’ contentions are
frivol ous and groundl ess, and we are convinced that petitioners
instituted and nmai ntained the instant proceeding primarily, if

not exclusively, for purposes of delay.® Petitioners were

provided with a copy of Pierson v. Conm ssioner, 115 T.C at 581,

in which we stated:

we regard this case as fair warning to those taxpayers who,
inthe future, institute or maintain a lien or |levy action
primarily for delay or whose position in such a proceeding
is frivolous or groundless. See Wiite v. Conm ssioner, 72
T.C 1126, 1135-1136 (1979) (providing fair warning to

t axpayers in deficiency actions who bring frivol ous case
merely for purposes of delay).

Consequently, pursuant to section 6673(a)(1), we shall require
petitioners to pay to the United States a penalty of $15, 000.

To reflect the foregoing,

An appropriate order and

deci sion for respondent wl|

be entered.

°Petitioners have made the sanme frivol ous and groundl ess
contentions in a separate proceeding before this Court, docket
No. 13514-03L, with respect to their 1996 tax year.



